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[bookmark: _Toc199153123]Raising the Issue of Systemic Racial Bias in Bail and Pretrial Detention
The Canadian legal system is founded on the longstanding principles of justice. It follows that certain principles are coveted and guaranteed to persons who are also incarcerated. These include principles of liberty, the presumption of innocence, and substantive equality for all individuals accused of criminal offences. These principles are most critically engaged at the bail stage, where the court determines whether an accused person will be released pending trial or remanded into custody. However, for many Black accused persons, the view is that the bail process is not an impartial exercise in judicial discretion. Rather, it often reflects and reinforces systemic anti-Black racism, as well as broader societal inequities that disproportionately affect racialized communities.
This section provides a framework for identifying and addressing systemic racial bias in bail proceedings and pretrial detention. It is intended to assist officers of the court including defence counsel, Crown attorneys, judges, and other stakeholders in recognizing and mitigating discriminatory practices that undermine the fairness of the justice system. By proactively raising these concerns, legal professionals can help ensure that Charter rights are upheld and that bail determinations are conducted in a manner that is both procedurally and substantively just.
[bookmark: _Toc199153124]Why It Matters: The Stakes of Pretrial Detention
Pretrial detention carries profound legal, social, and personal consequences. Research consistently demonstrates that individuals denied bail are more likely to plead guilty regardless of the merits of their case simply to secure their release.[footnoteRef:1] Beyond the legal ramifications, pretrial detention disrupts employment, housing stability, and family relationships, while also exacerbating physical and mental health challenges.[footnoteRef:2] These adverse outcomes are not distributed equally; Black individuals are significantly overrepresented in remand populations across Canada, reflecting systemic biases in policing, prosecutorial discretion, and judicial decision-making. [1: Dezember, Amy, and Allison Redlich. “Virginia Alford Plea-Takers Experience Harsher Outcomes Than Traditional Plea-Takers.” Law and Human Behavior, vol. 48, Aug. 2024, pp. 262–80, https://doi.org/10.1037/lhb0000580.]  [2:  Berger, L., Myers N.M, and Deshman, A. (February 2024) Still Failing: The Deepening Crisis of Bail and Pre-Trial Detention in Canada. Canadian Civil Liberties Association and Education Trust. Final Report.] 

A bail system that is racially neutral in theory but produces racially disparate outcomes in practice must be scrutinized and reformed. The legal profession has an ethical and constitutional obligation to ensure that pretrial liberty is not arbitrarily denied based on race, whether through explicit discrimination or unconscious bias.
[bookmark: _Toc199153125]Systemic Racial Bias in Bail Practices
A growing body of jurisprudence and empirical research confirms that anti-Black racism permeates every stage of the criminal justice system, including bail. Black accused persons frequently encounter the following disparities:
· Higher likelihood of bail denial, even where the legal threshold for detention is not clearly met.
· More restrictive or intrusive release conditions, including stringent financial obligations, house arrest, or electronic monitoring, which may be imposed without sufficient justification.
· Disproportionate reliance on prior police contact or criminal records, which often reflect racial profiling and over-policing in Black communities rather than actual criminal propensity;
· Stereotype-driven assessments of flight risk and public safety, where courts may overlook structural barriers—such as precarious housing, unemployment, or lack of access to sureties—that are shaped by systemic racism rather than individual culpability.
Acknowledging these systemic realities is not an argument for leniency, but rather a demand for fairness. The Canadian Charter of Rights and Freedoms (the Charter) guarantees not only formal equality before the law, but substantive equality ensuring that legal processes account for historical and ongoing discrimination.
[bookmark: _Toc199153126]Core Legal Principles
Several constitutional and common law principles highlight the need to address racial bias at bail hearings:
· Section 11(e) of the Charter entrenches the right to reasonable bail absent just cause, establishing a presumption in favour of release on the least restrictive terms possible.
· Section 15(1) of the Charter guarantees equality before and under the law, thus prohibiting both direct and systemic discrimination on the basis of race.
· Section 7 of the Charter protects the right to liberty and security of the person, necessitating that any deprivation of these rights must conform to principles of fundamental justice.
· Section 9 of the Charter  prohibits arbitrary detention, therefore bail decisions influenced by racial bias may lack legal justification.

The Supreme Court of Canada has repeatedly affirmed these principles in cases such as R v. Antic (2017 SCC 27) and R v. Zora (2020 SCC 14), which emphasize that bail must not be denied without compelling reasons and that any conditions imposed must be necessary, reasonable, and minimally restrictive.
Provincial courts have also recognized the role of systemic racism in bail decisions. In R v. Morris (2021 ONSC 6826), the Ontario Superior Court held that judges must consider anti-Black racism as a relevant contextual factor when assessing detention and release conditions. Similarly, R v. Jackson (2022 ONSC 4213) affirmed that an accused’s racial background must inform evaluations of flight risk and public safety concerns.
[bookmark: _Toc199153127]The Importance of Raising the Issue Early
To safeguard against discriminatory outcomes, defence counsel should raise the issue of systemic racism at the earliest opportunity in bail proceedings. Doing so ensures:
(i) Judicial awareness of relevant social context, preventing reliance on assumptions that may reflect unconscious bias.
(ii) A complete evidentiary record, documenting how the accused’s circumstances have been shaped by racial discrimination, including barriers to securing housing, employment, or sureties.
(iii) Constitutionally sound decision-making, where bail determinations are grounded in an accurate understanding of systemic inequities rather than stereotypes.
Where applicable, counsel should consider requesting an Impact of Race and Culture Assessment (IRCA): an analytical tool akin to Gladue reports for Indigenous accused. IRCAs provide a structured examination of how systemic racism has influenced the accused’s life, risk factors, and ability to comply with release conditions.
[bookmark: _Toc199153128]Challenging Discriminatory Risk Assessments
When contesting Crown submissions or judicial decisions, counsel must critically evaluate whether risk assessments incorporate racial bias. Particular scrutiny should be given to:
(i) [bookmark: _Toc199153129]Flight Risk Determinations: Courts frequently assess flight risk based on employment stability, housing status, and community ties et cetera. These are factors that may disadvantage Black accused persons due to systemic socio-economic disparities. Counsel should advocate for a contextualized interpretation of these indicators, emphasizing structural barriers rather than individual deficits.
(ii) [bookmark: _Toc199153130]Public Safety Concerns: Assertions that an accused poses a danger to the public must be grounded in specific evidence of risk, not generalized assumptions tied to race. In making submissions, Courts should be reminded of the Supreme Court of Canada’s caution in R v. Le (2019 SCC 34) regarding the distorting effects of racial profiling on police interactions.
(iii) [bookmark: _Toc199153131]Criminal Records and Prior Police Contact: We must be live to the reality, quite possibly, that a history of law enforcement involvement may reflect discriminatory policing rather than criminal propensity. Counsel should zealously challenge the probative value of such records where they are the product of over-surveillance in racialized communities.

[bookmark: _Toc199153132]Proposing Appropriate and Fair Bail Conditions
Where release is contested, counsel should advance bail conditions that are:
(i) Individually tailored to the accused’s actual risk profile.
(ii) Minimally restrictive, in accordance with R v. Zora.
(iii) Realistically attainable, considering the accused’s financial means, access to sureties, and available community supports.
Proposing viable release plans such as supervision by culturally competent community organizations can mitigate concerns about compliance while avoiding unnecessary detention.
[bookmark: _Toc199153133]Final Comments
Bail decisions must be rendered within a framework that upholds not only the Charter rights to liberty and the presumption of innocence, but also the imperative of substantive equality. Ignoring the role of systemic racial discrimination in pretrial detention perpetuates injustice and erodes public trust in the fairness of the justice system.
By raising these issues fulsomely and at the earliest stage, counsel equip courts to make informed, equitable, and constitutionally compliant decisions. The following factum provides the legal foundation for such arguments, supported by jurisprudence that mandates a race-conscious and equality-driven approach to bail.


[bookmark: _Toc199153134]RESEARCH MEMORANDUM - BAIL

TO: 		[NAME] Counsel
FROM: 	[Your Name]
DATE: 	[Insert Date]
RE: 	Raising Anti-Black Racism at the Bail Stage: Legal Framework, Strategy, and Supporting Jurisprudence

I. INTRODUCTION
The is to provide an exhaustive legal and evidentiary framework for addressing anti-Black racism at the bail stage of criminal proceedings. Anti-Black racism is a well-documented and pervasive feature of the Canadian criminal justice system, with demonstrable effects on pre-trial detention decisions. Empirical data consistently reveals that Black accused persons are disproportionately denied bail, subjected to more stringent release conditions, and endure prolonged periods of pre-trial detention compared to their non-Black counterparts. These systemic disparities persist despite the formal legal protections enshrined in the Criminal Code and the Canadian Charter of Rights and Freedoms ("Charter").

This memorandum is designed to assist defence counsel t to effectively challenge racial bias in bail determinations, advance Charter-based arguments, and strategically emphasize how systemic racism must be considered in assessing judicial interim release. The following sections will be addressed:

(i) Legal Framework for Bail – An examination of the statutory and constitutional provisions governing bail, including the Supreme Court of Canada’s jurisprudence on the presumption of release.
(ii) Anti-Black Racism and Pre-Trial Detention in Canada – A review of empirical studies, government reports, and judicial commentary confirming the disproportionate impact of bail decisions on Black accused persons.
(iii) Charter-Based Arguments – A detailed analysis of how sections 7, 11(e), and 15(1) of the Charter may be invoked to challenge racially discriminatory bail practices.
(iv) Evidentiary Strategies and Tools – Practical guidance on introducing social context evidence, expert testimony, and judicial notice to substantiate claims of systemic racism.
(v) Case Law and Precedents – A survey of key judicial decisions recognizing the role of anti-Black racism in bail and sentencing.
(vi) Recommendations for Defence Counsel – Strategic considerations for effectively raising anti-Black racism in bail hearings.


II. LEGAL FRAMEWORK FOR BAIL
The legal test for bail is codified in section 515 of the Criminal Code, which must be interpreted in accordance with section 11(e) of the Charter, guaranteeing the right not to be denied reasonable bail without just cause. The Supreme Court of Canada in R. v. Antic[footnoteRef:3], reaffirmed the foundational principle that bail is a constitutionally protected right, not a privilege, and articulated the "ladder principle," which mandates that the least restrictive form of release must be considered before imposing more onerous conditions. [3:  2017 SCC 27] 


Pursuant to section 515(10) of the Criminal Code, the Crown may seek detention on three distinct grounds:

I. Primary Ground – Where detention is necessary to ensure the accused’s attendance in court.

II. Secondary Ground – Where detention is required to protect the public, including concerns that the accused may commit further offences or interfere with the administration of justice.

III. Tertiary Ground – Where detention is justified to maintain public confidence in the administration of justice, assessed in light of the circumstances of the offence, the strength of the prosecution’s case, and the gravity of the alleged crime.

Despite these legal safeguards, empirical evidence demonstrates that Black accused persons are systematically deprived of the protections articulated in Antic. The presumption of release is frequently displaced by implicit racial bias, resulting in harsher bail conditions and higher rates of pre-trial detention for Black individuals. This systemic inequity necessitates a robust legal response that explicitly addresses the role of anti-Black racism in bail determinations.

III. ANTI-BLACK RACISM AND PRE-TRIAL DETENTION IN CANADA
Empirical Evidence
A substantial body of research confirms that anti-Black racism permeates bail decision-making in Canada. Key findings include:

I. The Ontario Human Rights Commission has documented significant overrepresentation of Black individuals in remand custody, attributing this disparity to racial bias in policing and judicial decision-making.

II. The Office of the Independent Police Review Director (OIPRD), in its 2018 report on racial profiling by the Toronto Police Service, concluded that Black individuals are disproportionately arrested and charged in circumstances where release would otherwise be viable.

III. The Commission on Systemic Racism in the Ontario Criminal Justice System (1995) provided early and authoritative recognition of institutional racism, noting that Black accused persons face heightened scrutiny at bail hearings, often resulting in unnecessary detention.

Sociological Impacts
Pre-trial detention has profound adverse consequences, including loss of employment, housing instability, family disruption, and increased likelihood of coercive plea bargaining. For Black accused persons, these harms are exacerbated by pre-existing socio-economic marginalization and systemic discrimination within the justice system. The compounding effects of racialized bail practices undermine the principles of fairness and equality that underpin the Charter.

Judicial Recognition of Systemic Racism
Recent jurisprudence has begun to acknowledge the relevance of anti-Black racism in bail determinations. In R. v. Jackson[footnoteRef:4], the court explicitly considered systemic racism as a contextual factor in assessing risk and granting release. This decision reflects a growing judicial awareness of the need to confront racial bias in pre-trial detention decisions. [4:  2018 ONSC 2527] 


IV. CHARTER-BASED ARGUMENTS
Section 11(e) – Right to Reasonable Bail
The disproportionate denial of bail to Black accused persons constitutes a systemic violation of section 11(e) of the Charter, which guarantees the right to reasonable bail. Where judicial officers fail to account for the impact of anti-Black racism in assessing detention, the resulting decision may contravene this constitutional protection. Defence counsel should argue that the presumption of release must be applied in a manner that accounts for racial disparities in policing and judicial decision-making.

Section 15(1) – Equality Rights
Section 15(1) of the Charter prohibits discrimination based on race, colour, or ethnic origin. Bail decisions that rely on racialized stereotypes—such as assumptions about flight risk, dangerousness, or community ties—engage section 15(1) by perpetuating substantive inequality. Courts must be vigilant in identifying and rejecting reasoning that reflects implicit bias or systemic disadvantage.

Section 7 – Life, Liberty, and Security of the Person
Pre-trial detention constitutes a significant deprivation of liberty under section 7 of the Charter. Where detention is imposed based on racially discriminatory reasoning or structurally biased risk assessments, it violates the principles of fundamental justice. Defence counsel should emphasize that the Charter requires an individualized and culturally sensitive assessment of bail conditions.

V. EVIDENTIARY STRATEGIES AND TOOLS
To effectively challenge systemic racism in bail hearings, defence counsel should consider the following evidentiary tools:

1. Cultural Impact Assessments (CIAs)
Although traditionally used at sentencing, CIAs can provide critical context at the bail stage by detailing the accused’s background, lived experiences of racism, and the systemic factors contributing to their involvement in the justice system.

2. Expert Reports and Research
Counsel should introduce affidavits and reports from sociologists, criminologists, and anti-racism experts. Relevant materials include:

I. The Report of the Commission on Systemic Racism in the Ontario Criminal Justice System (1995)

II. The Canadian Civil Liberties Association’s (CCLA) research on racial disparities in pre-trial detention

III. Testimony from organizations such as the Black Legal Action Centre (BLAC) or the Canadian Association of Black Lawyers (CABL)

3. Affidavit from the Accused
An affidavit detailing the accused’s personal experiences with racial profiling, employment discrimination, or institutional bias can counter prejudicial assumptions and contextualize the bail decision.

4. Judicial Notice of Systemic Racism
Courts are increasingly willing to take judicial notice of anti-Black racism, as affirmed in R. v. Morris[footnoteRef:5]. Counsel should request that the court formally recognize systemic racism as a relevant factor in assessing bail. [5:  2021 ONCA 680] 


VI. CASE LAW AND PRECEDENTS
R. v. Jackson, 2018 ONSC 2527 – Recognized anti-Black racism as relevant to bail.

R. v. Morris, 2021 ONCA 680 – Endorsed judicial notice of systemic racism.

R. v. Antic, 2017 SCC 27 – Reinforced the presumption of release.

R. v. Myers, 2019 SCC 18 – Emphasized the harms of pre-trial detention.

R. v. Zora, 2020 SCC 14 – Required individualized bail assessments.

VII. RECOMMENDATIONS FOR DEFENCE COUNSEL
I. Explicitly Address Anti-Black Racism – Frame systemic racism as central to the bail analysis, not merely a peripheral concern.

II. Present Comprehensive Evidence – Introduce expert reports, affidavits, and social context materials to substantiate claims of bias.

III. Challenge Racialized Risk Assumptions – Vigorously contest any suggestion of heightened risk based on stereotypes.

IV. Request Judicial Notice – Rely on appellate authority to establish systemic racism as a recognized fact.

V. Propose Alternatives to Detention – Highlight community-based supports that mitigate concerns without resorting to incarceration.

VIII. CONCLUSION
Anti-Black racism remains a pervasive and damaging force in bail determinations, contributing to the over-incarceration of Black accused persons. Defence counsel must proactively challenge these systemic inequities through rigorous legal argumentation, robust evidentiary records, and strategic reliance on Charter principles. By highlighting anti-racism in bail advocacy, counsel can help mitigate the disproportionate harms faced by Black communities and advance a more equitable justice system.








Bail Review



[bookmark: _Toc199153135]FACTUM OF THE APPLICANT
Court File No.: [Insert Number]
COURT: [Insert Court Name]
BETWEEN:
[Applicant's Name]
APPLICANT
-and-
HIS MAJESTY THE KING
RESPONDENT
PART I: OVERVIEW AND CONTEXTUAL FRAMEWORK
1. This application presents a critical challenge to the systemic racial discrimination embedded in Canada's bail determination processes, which disproportionately and adversely impacts Black accused persons in violation of their constitutional rights under Sections 7, 9, 11(e) and 15 of the Canadian Charter of Rights and Freedoms. The Applicant submits that the current administration of bail justice in Canada perpetuates anti-Black racism through institutional practices that result in higher rates of pre-trial detention, more onerous release conditions, and the application of racialized risk assessments that contravene core Charter principles.

2. The Supreme Court of Canada has consistently affirmed that the bail system must operate as a constitutional safeguard rather than an instrument of oppression (R. v. Antic, 2017 SCC 27; R. v. Zora, 2020 SCC 14). However, as this application seeks to highlight through empirical evidence and legal argument, the administration of bail justice continues to reflect and reinforce systemic anti-Black racism through: 

(a) the disproportionate denial of bail to Black accused persons. 
(b) the imposition of more restrictive release conditions on Black defendants. 
(c) the application of racialized risk assessment frameworks; and
(d) the failure to account for how systemic racism shapes perceptions of "dangerousness" and "flight risk" in the bail context.
PART II: STATEMENT OF MATERIAL FACTS
3. The Applicant, a [age]-year-old Black [man/woman/person], was arrested on [date] and charged with [offence]. At the bail hearing on [date], the Crown opposed release notwithstanding that the Applicant: (a) has no criminal record; (b) has resided at the same address for [duration]; (c) has been continuously employed with [employer] for [duration]; and (d) has strong family and community ties through [details of community involvement].

4. The bail court imposed detention/[list onerous conditions] based on the Crown's submission that the Applicant posed a flight risk and potential danger to the public. This determination relied on: (a) generalized assertions about the nature of the alleged offence rather than individualized assessment; (b) implicit questioning of the Applicant's community ties despite clear evidence to the contrary; and (c) racialized assumptions about the reliability of Black sureties that were presented.

5. This case reflects a documented pattern of systemic discrimination in bail determinations affecting Black accused persons. The Ontario Human Rights Commission's 2020 report, "A Disparate Impact," found that Black individuals in Toronto were: (a) 44% more likely to be denied bail than white accused persons facing similar charges; (b) subjected to more stringent release conditions when bail was granted; and (c) more likely to have their bail revoked for minor breaches of conditions. These disparities persist even when controlling for factors such as criminal history and seriousness of charges.
PART III: ISSUES TO BE DETERMINED
6. This application raises the following constitutional questions:
a) Whether the denial of bail/release conditions imposed on the Applicant violate:
i. Section 7 of the Charter by depriving the Applicant of liberty in a manner that is inconsistent with the principles of fundamental justice;
ii. Section 9 of the Charter by constituting arbitrary detention;
iii. Section 11(e) of the Charter by denying the Applicant reasonable bail without just cause;
b) 	Whether the bail determination process as applied to the Applicant engages in systemic discrimination against Black accused persons contrary to Section 15 of the Charter;
c) 	Whether the appropriate remedy includes both individual relief for the Applicant and systemic remedies to address the broader constitutional violations identified.
PART IV: ARGUMENTS
A. The Right to Reasonable Bail and the Ladder Principle (Section 11(e))
7. Section 11(e) of the Charter guarantees the right not to be denied reasonable bail without just cause. The Supreme Court in R. v. Antic established the "ladder principle" as a constitutional requirement, mandating that release should occur at the earliest reasonable opportunity and with the least onerous conditions necessary to address any identified risks.

8. The bail determination in this case violated these core principles by: 
(a) failing to properly consider release on an undertaking without conditions as the default position; 
(b) imposing financial conditions that were effectively punitive rather than preventative; and
(c) relying on generalized risk assessments rather than evidence specific to this Applicant. These errors reflect a pattern identified in R. v. Zora, where the Court cautioned against using bail conditions as a form of "pre-emptive sentencing."

9. The systemic nature of these violations is evidenced by research demonstrating that Black accused persons are: 
(a) 	less likely to be released on their own recognizance; 
(b) 	more likely to have financial sureties imposed; and 
(c) 	more likely to have onerous non-financial conditions attached to their release (Canadian Civil Liberties Association, "Set Up to Fail," 2022). These disparities persist even when controlling for legally relevant factors, indicating they stem from racial bias rather than legitimate risk assessment.
B. Arbitrary Detention and the Presumption of Innocence (Sections 7 & 9)
10. The Applicant's detention/restrictive bail conditions constitute arbitrary detention contrary to Section 9 of the Charter. As established in R. v. Pearson, detention is arbitrary when it is not genuinely responsive to the circumstances of the individual case. Here, the decision reflects: (a) reliance on stereotypical assumptions about Black accused persons; (b) failure to properly consider alternative release plans; and (c) application of disproportionately stringent standards to assess the Applicant's community ties.

11. Section 7 of the Charter protects the right not to be deprived of liberty except in accordance with the principles of fundamental justice. These principles include the presumption of innocence, which is undermined when bail determinations incorporate racial bias. As recognized in R. v. Safarzadeh-Markhali, pretrial detention constitutes a significant deprivation of liberty that requires rigorous justification. The current system fails to provide this justification when its outcomes are demonstrably skewed by racial discrimination.

C. Systemic Racial Discrimination in Bail Determinations (Section 15)
12. The disproportionate impact of bail decisions on Black accused persons constitutes systemic discrimination contrary to Section 15 of the Charter. The Supreme Court in Fraser v. Canada[footnoteRef:6] confirmed that systemic discrimination occurs when laws or practices, though facially neutral, have disproportionate adverse effects on protected groups. [6:  Fraser v Canada (Attorney General), 2020 SCC 28] 


13. The bail system produces such effects through: (a) risk assessment tools that incorporate racial bias either in their design or application; (b) judicial reliance on stereotypes about Black communities and family structures; and (c) failure to account for how systemic racism affects perceptions of credibility and reliability in the bail context (R. v. Le, 2019 SCC 34).

14. This discrimination is compounded by the absence of effective safeguards, including: (a) lack of race-based data collection in bail decisions; (b) inadequate judicial education about systemic racism; and (c) failure to apply a race-conscious lens in evaluating community ties and release plans. These systemic failures require constitutional remedy.

PART V: REMEDIES SOUGHT
15. The Applicant seeks:
a. An order for immediate release on appropriate conditions;
b. A declaration that the current bail determination violated the Applicant's rights under Sections 7, 9, 11(e) and 15 of the Charter;
c. Costs of this application;
d. Such further and other relief as this Honourable Court deems just.










[bookmark: _Toc199153136]Submissions – Bail Application

IN THE [PROVINCIAL/SUPERIOR] COURT OF [JURISDICTION]
BETWEEN
HIS MAJESTY THE KING
— and —
[ACCUSED'S NAME]
SUBMISSIONS OF THE DEFENCE ON BAIL
[bookmark: _Toc199153137]I. INTRODUCTION
The Defence submits that the accused, [Accused's Name], is entitled to reasonable bail under section 11(e) of the Canadian Charter of Rights and Freedoms. The Supreme Court of Canada has repeatedly affirmed that pretrial detention should be the exception, not the rule (R v Antic, 2017 SCC 27). The law presumes innocence, and bail must not be denied unless the Crown demonstrates just cause for detention.
Further, this Court is obliged to consider the impact of systemic anti-Black racism in its bail determination. Recent jurisprudence, including R v Morris (2021 ONSC 6826) and R v Jackson (2022 ONSC 4213), has recognized that race and lived experience must inform bail decisions to prevent discriminatory outcomes. The Ontario Human Rights Commission’s 2020 report on racial profiling confirms that Black accused persons face disproportionate barriers in obtaining bail, including harsher conditions and higher rates of detention. The Defence submits that this Court must apply the bail framework in a manner that acknowledges and mitigates these systemic inequities.
[bookmark: _Toc199153138]II. LEGAL FRAMEWORK
Section 11(e) of the Charter guarantees the right to reasonable bail absent just cause. The Supreme Court in R v Zora (2020 SCC 14) reinforced that bail conditions must be the least restrictive necessary to address legitimate concerns. The Court must assess bail based on the three statutory grounds:
i. Primary Ground (Flight Risk) – Seminal and overarching issue at this stage is whether the accused will attend court. Can conditions be put in place to address any concerns?
ii. Secondary Ground (Public Safety) – Whether the accused poses a genuine risk to the community.
iii. Additional Ground (Public Confidence) – Whether detention is necessary to maintain confidence in the justice system. That is, would a release of this individual shock the public conscience?
However, these factors must not be applied in a racialized vacuum. Courts must be alive to the reality that Black accused persons are more likely to be perceived as flight risks or dangers to public safety due to racial stereotypes (R v Le, 2019 SCC 34). As Justice Nakatsuru observed in R v Jackson (2022 ONSC 4213), traditional bail criteria such as stable employment or homeownership disproportionately disadvantage Black individuals due to systemic barriers.
[bookmark: _Toc199153139]III. SYSTEMIC RACISM AND BAIL
The overrepresentation of Black individuals in pretrial detention is not coincidental but systemic. Multiple reports confirm this reality:
(i) Justice Michael Tulloch’s Report of the Independent Street Checks Review (2018) found that Black communities are over-policed, leading to disproportionate arrests and bail challenges.
(ii) The Ontario Human Rights Commission’s 2020 Inquiry concluded that Black accused persons face higher rates of detention, stricter surety requirements, and more onerous conditions than their white counterparts.
(iii) In R v Morris (2021 ONSC 6826), the Court explicitly held that failing to consider systemic racism in bail determinations violates section 15 of the Charter.
This Court must warn itself and therefore critically examine whether the Crown’s objections to release are based on actual evidence or unconscious bias. The Defence submits that racialized assumptions must not influence the assessment of risk.
[bookmark: _Toc199153140]IV. APPLICATION TO THE ACCUSED
The accused, [Accused’s Name], presents no compelling reason for continued detention. Their release plan includes a stable residence, community support, and a credible surety. The Crown’s concerns can be addressed through reasonable conditions rather than incarceration.
A. Flight Risk (Primary Ground)
The Crown’s suggestion that the accused is a flight risk lacks evidentiary foundation. The accused has no history of failing to appear in court and has strong ties to the community.
However, the Court must be cautious in assessing "community ties." As noted in R v Jackson (2022 ONSC 4213), Black individuals are more likely to face housing instability and employment discrimination, making traditional indicators of reliability (e.g., homeownership, long-term employment) unfair benchmarks. The accused’s family support and proposed surety sufficiently mitigate any flight risk.
B. Public Safety (Secondary Ground) 
There is no credible evidence that the accused, [Accused’s Name], poses a danger to the public. The Crown’s reliance on generalized fears or prior charges must be scrutinized for racial bias.
If the accused has any prior criminal record, the Court must consider:
(i) Whether past charges stem from over-policing (R v Le, 2019 SCC 34).
(ii) Whether previous bail conditions were disproportionately harsh due to racial bias.
Absent clear and specific evidence of danger, detention is unjustified.
C. Maintaining Public Confidence (Additional Ground) 
Public confidence in the justice system is undermined—not upheld—when bail is denied based on racial bias. The Supreme Court in R v Hall (2002 SCC 64) cautioned against detention based on speculative fears rather than actual evidence.
A fair and transparent bail system strengthens public trust. Granting bail with appropriate conditions aligns with the principles of fairness and equity that Canadians expect from their courts.

[bookmark: _Toc199153141]V. PROPOSED RELEASE PLAN
To address any concerns that the Crown and more importantly, this Tribunal might have, the Defence proposes the following as reasonable and proportionate conditions:
i. Residence at [address] under the supervision of [surety name].
ii. Regular reporting to a bail supervisor or police station as directed.
iii. A curfew (if necessary, but not unduly restrictive).
iv. The Accused should surrender all travel documents.
v. No-contact provisions (if relevant to the allegations).
vi. The accused is restricted from being in [community] area (if relevant to the allegations).
Any additional conditions must be necessary and tailored, not punitive (R v Zora, 2020 SCC 14).
[bookmark: _Toc199153142]VI. CONCLUSION
The accused is presumed innocent and entitled to reasonable bail. The Defence submits that:
1. No just cause exists for his continued detention.
2. Systemic racism must not influence the Court’s assessment.
3. The proposed release plan sufficiently mitigates any risks.
The principles of justice and equality demand that bail be granted.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.
DATED this [date] at [location].
[DEFENCE COUNSEL’S NAME]
Counsel for the Accused



[bookmark: _Toc199153143]CHECKLISTS FOR DEFENCE COUNSEL
A. Before Sentencing – Sentencing Disparities for Black Accused Persons

i. Case Preparation and Identification of Racial Context

ii. Requesting an IRCA

iii. Submissions to Court


B. At Bail Stage – Addressing Racial Bias Early
i. Contextualizing Pretrial Custody

ii. Supporting Documentation

iii. Charter and Policy Submissions



[bookmark: _Toc199153144]SAMPLE IRCA REQUEST LETTER

Date
To: 	[Name of IRCA Preparer / Social Worker]
Re: 	Request for Impact of Race and Culture Assessment (IRCA) – [Client’s Full Name]
Court File No.: [Insert]
Dear [Name],
I am counsel for [Client’s Name], who is currently before the [Name] Court on charges of [list charges]. The matter is scheduled for sentencing on [date]. Given the systemic context of anti-Black racism and the particular circumstances of my client’s background, I am requesting that you prepare an Impact of Race and Culture Assessment (IRCA).
The purpose of the IRCA is to provide the sentencing court with a thorough and contextual understanding of the ways in which the client’s racial identity, cultural background, and socio-economic position have affected their life trajectory, experiences with the criminal justice system, and current circumstances. The report should explore, where applicable:
· Experiences of anti-Black racism and discrimination.
· History of over-policing, racial profiling, or bias in legal proceedings.
· Educational, housing, or employment barriers.
· Psychological or emotional impacts of marginalization.
· Community support systems or cultural networks.
· Any recommendations for culturally appropriate sentencing alternatives.
Please let me know at your earliest convenience whether you are available to prepare this report. If so, I will provide you with the necessary retainer details, disclosure, and arrange an interview with my client.
Thank you in advance for your assistance.
Yours sincerely,
[Signature]
[Name]
[Firm Name]
[Contact Information]
[bookmark: _Toc199153145]HOW TO RAISE SYSTEMIC RACISM EFFECTIVELY AT THE BAIL STAGE
Raising systemic racism at the bail stage is critical, particularly where the accused is Black or racialized, and the risk of pretrial detention is influenced by socio-economic disadvantage. The law permits and increasingly expects courts to consider these contextual factors, especially in light of the Antic, Myers, and Zora decisions.
1. Contextualize Risk: Explain that factors such as unstable housing, limited employment history, or lack of conventional sureties may be the result of systemic discrimination and socio-economic marginalization—not an indication of higher risk. Make submissions about why pretrial liberty should not be restricted due to poverty.
2. Provide a Social Context Narrative: Offer an initial narrative of the client's life experiences, family dynamics, education, and community engagement. Tie these facts to broader societal patterns of anti-Black racism. For example, if the accused had negative police interactions, reference data and cases (e.g., R v Le) to show how race may have influenced police and judicial responses.
3. Request Non-Custodial Conditions: Where conditions are necessary, propose culturally relevant alternatives (e.g., mentorship programs, culturally aligned supervision, restorative bail programs). Emphasize that overly stringent conditions can lead to breaches, particularly for marginalized individuals.
4. Use Charter Arguments Strategically: Where the refusal of bail or imposition of harsh conditions would amount to discrimination based on race or socio-economic status, raise potential violations of section 7 (liberty) and section 15 (equality) of the Charter.
5. Cite Relevant Jurisprudence: Draw on existing case law where courts have acknowledged systemic racism:
· R v Le, 2019 SCC 34
· R v Morris, 2021 ONSC 6826
· R v Jackson, 2022 ONSC 4213
· R v Zora, 2020 SCC 14
These cases demonstrate growing judicial recognition that the criminal justice system must not perpetuate racial inequality.
Conclusion
Bringing race and context into bail hearings is both an advocacy imperative and a necessary step toward ensuring fair outcomes. Counsel must be proactive, well-prepared, and unafraid to name racism where it is present. Effective bail advocacy not only protects liberty but may shape the tone and approach of the proceedings at all subsequent stages, including sentencing.
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